





































































































city commission agenda item

item type Consent Agenda meeting date March 28, 2011
prepared by approved by  m| City Manager
department City Management m| City Attorney

division (] N|A
board :
approval [Jyes [1no m|N|A final vote
subject

Commission ratification under FS 447.403(4)(e) of 2010-2011 agreement between City of
Winter Park and Teamsters Local Union No. 385.

motion | recommendation

Ratify contract of agreed upon and imposed articles between the City of Winter Park and
the Teamsters Local 385 Police Officers Union.

background

The contract, based on the results of the Impasse Hearing held on March 7, 2011 is
currently being compiled and will be sent to the Commission (and posted on the website)
in a supplementary package upon completion.

alternatives | other considerations

fiscal impact

strategic objective

Quality economic development



city commission agenda item

item type  Consent Agenda meeting date March 28, 2011
prepared by approved by  m| City Manager
department Purchasing & Water Distribution m | City Attorney

division and Collection (1 N|A
board :
|
approval Oyes Ono =mN|A final vote
subject

IFB-13-2011 Purchase of 12 inch HDPE Pipe for the West Fairbanks Water Main Replacement Project

motion | recommendation

Commission approve award of IFB-13-2011 to HD Supply Waterworks. Amount: $65,940.00.
Payment will be made using pcard.

background

Bid was released on February 25, 2011.
Bids were due March 10, 2011.
10 responses were received and opened. All were considered responsive.

Replace old 12” Asbestos Cement water main with new 12” HDPE pipe utilizing the pipe bursting
trenchless method of replacement. Purchase approved materials at the best pricing for CIP projects
to maximize improvements to the water distribution system.

Bid Tabulation IFB-13-2011

Actual Price Accents
Company Unit Price Quoted Total (Unit Price x Comments Visg
4200 ft.)
Consolidated Pipe & | ¢ 9 $70,980.00 $70,980.00 v
Supply
Ferauson Delivery requirements can be met. Delivery
Wagt]erworks $17.49 $73,458.00 $73,458.00 | schedule begins in 3-4 weeks, delivered as needed
on location in truck gtys.

ﬁ]::esco utlity Supply | 1757 $73,773.00 $73,773.00
HD Supply Warranty included - delivery stock to 3 weeks after
Waterworks oAl sl sl PO is awarded. v
High Density Poly
Enterprises $17.48 $73,416.00 $73,416.00
ISCO Industries LLC $70,938.00 $70,938.00  Asrequested in the specs, 40" pieces. v
ISCO Industries LLC $70,476.00 $70,476.00 In 50" joints v
MWI Pumps $18.36 $77,071.05 $77,112.00 v
Pan American Pipe

v
& Alley Inc. $17.96 $75,432.00 $75,432.00
Shaw American
Plastic Pipe & Supply $18.31 $76,902.00 $76,902.00 v
LLC
Vari-Tech Inc. $20.14 $84,588.00 $84,588.00
Vari-Tech Inc.
If purchased after $22.90 $96,180.00 $96,180.00

3/31/11.




alternatives | other considerations

Other bids received.

fiscal impact

Pipe purchase is for the West Fairbanks 12” Water Main Replacement Project. Funding for this
project is available in the Utility R&R Fund.

strategic objective

Quality Facilities and Infrastructure.



city commission agenda item

item type Consent Agenda meeting date  March 28, 2011
prepared by Purchasing Division/Parks & approved by  m| City Manager
department Recreation Department m| City Attorney

division [ ] N|A
board ,
approval [lyes [Jno mN|A final vote
subject

IFB-8-2011 Purchase of Fitness Equipment for the new Community Center Fitness Center.

motion | recommendation

Approve award of IFB-8-2011 to FitRev, Inc. and approve PR 146386 for the equipment purchase.
Amount: $78,000.

background
On January 10, 2011 the IFB was issued
On February 9, 2011 a public opening of all bids received was held. A total of five (5) bids were

received.
Bid tabulation is attached

alternatives | other considerations

The City received a total of five (5) bids. Evaluation of the bids closely examined the comparison of
the bid equipment versus the specified standard of Nautilus equipment (or equal). The attached
backup documents provide the comparison and evaluation of the proposed bids and recommend the
vendor Fit Rev as the lowest bid meeting the IFB specifications.

fiscal impact

The purchase of fitness equipment for the Community Center is included in the FFE budget for the
project. A total of $84,000 has been budgeted for the fitness equipment.

strategic objective

Deliver the highest quality facilities & infrastructure.



IFB-8-2011

Bid Tabulation
Advantage Fitness Advantage Fitness Fitness Equipment
Products Products - Alternative | Dan Burks & Co. Fitness FitRev Sales Promaxima
Nautilus Nitro Plus Abdominal: S5AD or
approved equal $3,599.00 $4,395.00 $2,699.00 $2,495.00 $2,306.00 $1,795.00
Nautilus Nitro Plus Compound Row:
S5CR or approved equal $3,499.00 $4,595.00 $2,699.00 $2,495.00 $2,306.00 $1,795.00
Nautilus Nitro Plus Pulldown: S5LATP or
approved equal $4,099.00 $4,595.00 $2,999.00 $2,875.00 $2,240.00 $1,795.00
Nautilus Nitro Plus Low Back: S5LB or
approved equal $4,199.00 $3,475.00 $2,999.00 $2,875.00 $2,345.00 $1,795.00
Nautilus Nitro Plus Leg Curl: S5LC or
approved equal $3,699.00 $4,495.00 $2,799.00 $2,625.00 $2,370.00 $1,795.00
Nautilus Nitro Plus Leg Extension: S5LE
or approved equal $3,499.00 $4,495.00 $2,699.00 $2,495.00 $2,306.00 $1,795.00
Nautilus Nitro Plus Leg Press: S5LP or
approved equal $5,599.00 $5,795.00 $3,799.00 $3,875.00 $3,110.00 $1,895.00
Nautilus Nitro Plus Overhead Press:
S50P or approved equal $3,699.00 $4,595.00 $2,799.00 $2,625.00 $2,306.00 $1,795.00
Nautilus Nitro Plus Vertical Chest: S5VC
or approved equal $3,699.00 $4,595.00 $2,799.00 $2,625.00 $2,370.00 $1,795.00
30-90 Degree Adjustable Bench; F30-90
or approved equal $1,898.00 $1,798.00 $1,398.00 $1,500.00 $1,160.00 $550.00
Two Tier Dumbell Rack: F32TDR or
approved equal $1,099.00 $925.00 $799.00 $875.00 $450.00 $365.00
Barbell Rack: F3BR or approved equal $999.00 $799.00 $699.00 $750.00 $465.00 $325.00
Nautilus Cable Crossover: F3CC or
approved equal $3,999.00 $4,099.00 $3,199.00 $3,250.00 $2,995.00 $1,895.00
Nautilus Smith Machine: F3SM or
approved equal $3,999.00 $4,199.00 $3,299.00 $3,375.00 $2,865.00 $1,595.00
Nautilus T9.16 Treadmill: 100152 or
approved equal $27,996.00 $33,980.00 $17,996.00 $17,000.00 $17,780.00 $11,997.00
Nautilus R.9.16 Recumbent Bike:
100154 or approved equal $3,799.00 $3,545.00 $2,799.00 $2,315.00 $1,820.00 $1,899.00
Nautilue E9.16 Elliptical: 100156 or
approved equal $17,997.00 $19,635.00 $11,997.00 $10,950.00 $9,225.00 $9,597.00




IFB-8-2011

Bid Tabulation
Advantage Fitness Advantage Fitness Fitness Equipment

Products Products - Alternative | Dan Burks & Co. Fitness FitRev Sales Promaxima
Nautilus U 9.16 Upright Bike: 355012 or
approved equal $3,399.00 $3,245.00 $2,499.00 $2,000.00 $1,685.00 $1,799.00
Netpulse Monitor: FITN5i or approved
equal $12,792.00 $11,192.00 $10,000.00 $8,560.00 $7,992.00
DTV Bracket: 003-6047 or approved
equal $596.00 $796.00 $500.00 $660.00 $0.00
DTB Bracket: 003-6048 or approved
equal $596.00 $796.00 $500.00 $660.00 $0.00
Integrated Viewing Screen $3,790.00
Integrated Viewing Screen Kit $3,790.00
Integrated Viewing Screen Kit(2) $15,160.00
Ipoc CC Kit $1,580.00
Freight $6,405.00 $6,333.00
Installation $4,110.00 $4,630.00
Discount -$17,495.65 -$49,730.00
Extended Bid Pricing $107,779.35 $98,813.00 $83,760.00 $78,000.00 $69,984.00 $54,269.00
Clean and check provided after initial
two year warranty period expiration N/A N/A $250/visit $215/visit $300/visit $125/visit
Parts discount N/A N/A 20% 30% 10% 20%
Labor rate for repairs per hour N/A N/A $50 $60 $80 $75




Bid Analysis — Community Center Fitness Equipment

Of the three bids received only one meets the requirements of IFB. The Nautilus line of equipment
utilizes a Kevlar belt pulley system rather than a cable driven pulley system. Both ProMaxima and
Magnum utilize a cable system, which should disqualify their bids from consideration. In addition to the
difference in pulley system, | have noted several deficiencies in pieces of equipment that were used as
Nautilus equivalents by ProMaxima and Fitness Equipment Sales, Inc. below.

While I am sure Magnum and ProMaxima produce quality products, neither have the reputation of
Nautilus within the fitness community. | have checked the references of both companies, and with the
exception of the City of Port St. Lucie, neither company’s products are being utilized by commercial
facilities, public or private. In addition to checking references | also performed a survey of equipment
being used by public facilities throughout the state. A majority of the public facilities contacted have
made the decision to utilize equipment from companies with a proven reputation in the fitness
community such Nautilus, Life Fitness, Cybex, and PreCor.

ProMaxima Mfaq.

Strength Equipment Make: ProMaxima
P6100 — Seat adjusts, but back does not. This causes the pivot point to change.
P4000 — Completely different machine than what was specified.

P4100 - Different range of motion than the Nautilus version which can cause stress to shoulders/rotator
cuff. Rarely see this type of design anymore.

P6000* - The back rest is much lower in height and cannot be adjusted, as it can on the Nautilus model.
This causes the pivot point to change.

P5300 - Leg support is a fixed pad, while the Nautilus version has a roller pad. The roller pad allows for
more freedom of motion and reduces stress to the knees. Seat back goes up or down, but angle does
not change as it does on the Nautilus version.

P5100 - Fairly comparable with the exception of the seat back adjustment.

P5000 - Seat location and back pad do not adjust, while the Nautilus version allows both to adjust for
free range of motion and natural movement.

P1000 - Lacks the dual hand grip of the Nautilus equipment. Movement comes from the bottom of the
machine rather than the top. Rarely see this configuration with newer equipment.

Smith Machine —Nautilus has a 1.5 inch guide rod versus Pro Maxima which has a 1 inch.
Warranty: Cable has a 2 year warranty vs. 3 year warranty on Nautilus belt

* P6100 was accidently used by Pro Maxima. P6000 is the correct item.



ProMaxima References:

The only community recreation center that utilized ProMaxima equipment was City of Port St Lucie.
Staff was contacted regarding the equipment and the opinion regarding the equipment was that it is
decent equipment for what they paid, but would not be on par with the higher end equipment utilized
at most fitness facilities.

Fitness Equipment Sales, Inc.

Strength Equipment Make: Magnum

6007 — No arm rests or handles. No back support. Very minimal machine and not near what was
specified.

6220 — Machine is not what was specified. Machine is more of a Mid-Row then Compound Row which
was specified.

6021 — Machine is more of what you would see on a cable tower then a selectorized machine equivalent
to Nautilus.

6008 — No back rest. Foot and seat rest do not appear to be adjustable.
6027 — Seat back does not appear adjustable.

6001 — Seat back does not appear adjustable and cable is exposed.
6003 — Back pad adjusts, but seat does not.

6014 — Equivalent, with the exception of the cable driven pulley system
6022 — Exposed cable and location of resistance is different

Warranty: Cable has a 2 year warranty vs. 3 year warranty on Nautilus belt

Fitness Equipment Sales, Inc. References:

Fitness Equipment Sales, Inc. had only had one fitness center reference and it was the Columbus Georgia
YMCA. A message was left on 3/8/11, no return call at this time. | also contacted the City of Columbia
Tennessee and Kissimmee Police and Fire Department. The City of Columbia had purchased some used
items, but they were not sure from where they were purchased. It appears that references provided
were for Fitness Equipment Sales, Inc. and not for the actual equipment that is listed in the proposal.



Additional information regarding Magnum Fitness:

On March 2, 2011 | contacted Magnum Fitness to ask a few questions in regards to their strength
machines. The questions were fairly basic and were pertaining to the pulley system used on the line of
equipment that was used in the Fitness Equipment Sales, Inc. | first spoke with a Customer Support
Representative; she could not answer the questions and transferred me to the Sales Team. The sales
team member | spoke with could not answer my questions and sent me back to Customer Support.
Customer Support took my phone number and said they would have someone contact me. As of March
11, 2011 Magnum Fitness has not returned my call.

Municipal Fitness Center Equipment Survey

Common Commercial Brands: Nautilus, LifeFitness, Cybex, PreCor, HammerStrength
City of Oviedo - LifeFitness

City of Kissimmee — Cybex

City of Orlando — Nautilus

City of Clearwater — Cybex, PreCor, and Life Fitness

Orange County — PreCor

City of Dunedin — Nautilus-Strength Machines/PreCor- Cardio Machines

City of Lakeland — Nautilus

City of Largo — Nautilus

City Port St. Lucie — ProMaxima

Recommendation:

If we need to pick one providers bid wholesale | would recommend Fit Rev. Fit Rev is the lowest bid
($78,000.00) we received that actually meets the scope of the IFB. We did receive two lower bids, but as
detailed above the equipment is not on the same level in quality or reputation. Additionally, the pulley
system is typically the most frequent maintenance issue on selectorized equipment and Nautilus
provides the longest warranty on their Kevlar belt system.



city commission agenda item

item type Consent Agenda

prepared by
department

meeting date March 28, 2011

B City Manager
B City Attorney

approved by

division
board
approval

Purchasing Division

Jyes [no MN|A

[ | N|A

final vote

Purchases over $25,000

vendor item | background fiscal impact motion | recommendation
Diamondback | Purchase of replacement SWAT Total expenditure | Commission approve PR
Tactical Body Armor is included in 145908 to Diamondback

approved FY11
budget

Tactical for the purchase of
replacement SWAT Body
Armor ($31,590.48)

The purchase will be made under the GSA Schedule 84 (GS-07F-0416M).

See item 7 below

Mondo
America, Inc.

Owner direct purchase of
polyurethane rolls for
Community Center

Total expenditure
is included in the
approved project
budget
($49,513.92)

Commission approve PR
146337 to Mondo America,
Inc. for the owner direct
purchase of polyurethane
rolls for the Community
Center

JCB
Construction,
Inc.

Melrose Retention Ponds
Stormwater Project (RFP-6-
2010) — complete retainage
payout

Total expenditure
is included in the
approved project
budget
($30,705.45)

Commission approve PR
146350 to JCB Construction,
Inc. for complete retainage
payout

The City Commission approved award of this contract on March 8, 2010.

Contracts

vendor

item | background

fiscal impact

motion | recommendation

Carol King
Landscaping
Maintenance,
Inc.

Amendment #1 to Grounds
Maintenance Pineywood
Cemetery/Trimming of
Headstones at Palm Cemetery
and Pineywood Cemetery
(IFB-15-2009)

Total annual
expenditure is
included in
approved FY11
budget ($27,031)

Commission approve
Amendment #1 to Grounds
Maintenance Pineywood
Cemetery/Trimming of
Headstone Areas at Palm
Cemetery and Pineywood
Cemeteries with Carol King
Landscaping Maintenance,
Inc. and authorize the Mayor
to execute Amendment #1

The City of Winter Park utilized a competitive bidding process to award this contract. The contract
was awarded on April 1, 2009 for a period of one (1) year. The contract allows for up to four (4) one
year renewal options. One renewal has been exercised to date with no price increase. The vendor is
willing to enter into another renewal period with no price increase. The current contract expires on

March 31, 2011.

Turner
Construction

Change Order COR-007 for
Community Center

No fiscal impact.
Change order is

Commission approve Change
Order COR-007 to Turner




an increase to the
GMP but is
covered by
contingencies in
the project
budget. Amount
($60,591.00)

Construction and authorize
the Mayor to execute the
Change Order

COR-007 includes the following additional work: overexcavate & demuck around storm structures &
storm piping per Nodarse report dated 7/30/10. Change order has been reviewed and recommended

by ZHA, Inc.

Turner
Construction

Change Order COR-008 for
Community Center

No fiscal impact.
Change order is
an increase to the
GMP but is
covered by
contingencies in
the project
budget. Amount
($3,250.00)

Commission approve Change
Order COR-008 and authorize
the Mayor to execute the
Change Order

COR-008 includes the following additional work: food service allowance reconciliation. Change order

has been reviewed and recommended by ZHA, Inc.

Piggyback contracts

vendor

item | background

fiscal impact

motion | recommendation

7.

Diamondback
Tactical

Piggyback with Diamondback
Tactical for SWAT Body Armor

Total expenditure
is included in
approved FY11
budget

Commission approve
piggybacking the GSA
Schedule 84 (GS-07F-
0416M) and authorize the
Mayor to execute the
Piggyback Contract

The General Services Administration (GSA), through the Federal Supply Service, approved contract
GS-07F-0416M under Schedule 84 for a period of July 1, 2002 through June 30, 2012. The pricelist is
current through Modification PO-0056, dated May 28, 2010. All SWAT body armor has a life span of
five (5) years. The total purchase cost per vest has decreased $440 from the purchase made on
December 4, 2008 (for a new employee). The Police Department has obtained several quotes to
ensure this contract is most advantageous for the City. See Item 1 above




city commission [DUN blic hearing

item type Public Hearing meeting date  March 28, 2011
prepared by Chief Brett C. Railey approved by  m| City Manager
department Police Department m| City Attorney

division  Administration [ N|A
board :
e Dbroval [lyes [1no m|N|A final vote
subject

First reading of proposed ordinance that will regulate the sale of metals to Secondary Metal
Recyclers

motion | recommendation
Recommend approval
summary

The increased demand for metals along with the associated rising price of metals have
contributed to increased criminal activity, including the theft and sale of stolen copper wiring
from construction sites, underground telecommunication wires and cables, utility wires and
air conditioning units.

Current economic conditions have also contributed to the increase in copper related thefts
and sale of stolen copper to Secondary Metal Recyclers. Although legislation was established
in 2008 relating to secondary metal theft, additional local regulation with increased
restrictions was needed to allow local

law enforcement to be more effective investigating metal thefts and sales. Currently, no
Secondary Metal Recyclers are in operation within the Winter Park City Limits.

Current State Laws that deal with person(s) responsible for stealing metals, specifically
copper are adequate and effective. However, current State Laws relating to the regulation of
Secondary Metal Recyclers are not and that is the reason for the proposed ordinance. The
proposed City Ordinance specifically enhances the reporting requirements, documentation of
transactions, method of payments, and the ability of law enforcement to track, identify and
recover stolen metals.

The creation of a new City Ordinance containing stricter guidelines for regulation of Secondary

Metal Recyclers, will enable law enforcement to be more effective in the detection, theft and
sales of illicitly obtained metals, specifically copper.

board comments

N/A



Second Draft 3/4/11

ORDINANCE NO.

AN ORDINANCE OF THE CITY OF WINTER PARK, FLORIDA CREATING
NEW SECTIONS IN CHAPTER 78, OF THE MUNICIPAL CODE
REGULATING SECONDHAND GOODS, WHICH NEW SECTIONS SHALL BE
ENTITLED “SECONDARY METALS RECYCLERS”; PROVIDING FOR
CODIFICATION; PROVIDING FOR SEVERABILITY AND AN EFFECTIVE
DATE.

WHEREAS, increasing demand for metals and the associated rising price of
metals have contributed to increased criminal activity, including the theft and sale of
stolen copper wiring from construction sites, underground telecommunication wires and
cables, utility wires, air conditioning units and beer kegs; and

WHEREAS, law enforcement have testified that increased criminal activity
relating to the theft of secondary metal and secondary metal products such as those
described above are impacting the public health, safety and welfare of the residents of the
City of Winter Park; and

WHEREAS, in 2008, Florida Law was enacted with a goal of ending secondary
metal theft (Chapter 2008-69, Laws of Florida; Sections 538.18-538.26, Florida Statutes);
and

WHEREAS, law enforcement of the City of Winter Park have identified areas in
the law where additional regulation will be helpful to curb the theft of secondary metals;
and

WHEREAS, under the Home Rule authority of the City of Winter Park, the City
may pass additional legidation to further regulate secondary metals recycling and may
enforce through ordinance the police power in the interest of the City of Winter Park so
long as the additional regulations and ordinances of the City are not preempted by state
law and are not inconsistent with state law.

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COMMISSION
OF THE CITY OF WINTER PARK, FLORIDA, AS FOLLOWS

Section 1. Sections 78.1 through 78.4 of the City of Winter Park Municipal
Code of Ordinances are added, and by ordinance the Municipal Code shall now provide
asfollows:

1 Definitions. The following definitions apply:
a “Ferrous Metals” means any metals containing significant
quantities of iron or steel. For purposes of this definition,

the item or product is considered “primarily” containing
such metals if the composition of the materia is more than

Page 1 of 7















Second Draft 3/4/11

When any Seller engages in a Purchase Transaction or
attempts to engage in a Purchase Transaction of any of the
items listed above, the Secondary Metas Recycler shall
notify the Winter Park Police Department within twenty-
four (24) hours of the Purchase Transaction or attempted
Purchase Transaction. Notification for a Purchase
Transaction shall include al of the records required
pursuant to Section 538.19, Florida Statutes. Notification
for an attempted Purchase Transaction shall include any
information the Secondary Metals Recycler is able to
obtain that identifies the individua who attempted the
Purchase Transaction, and showing the Regulated Metal
Property including, but not limited to photographs, video,
vehicle description, vehicle tag, physical description of the
Regulated Metal Property and the individual who attempted
to sell the Regulated Metal Property.

The Secondary Metals Recyclers shall comply with all of
the provisions in Section 538.19, Florida Statutes in
addition to the requirements imposed in this subsection
entitled “Restrictions on Purchases.” This subsection is
supplemental to the requirements of Section 538.19,
Florida Statutes.

This Section entitled “Restrictions On Purchases’ shall be codified at
Section 78.3 in the Municipal Code of Ordinances. This paragraph
providing for the placement of this Section in the Municipal Code shall
not be included in the Municipal Code.

4. Penalty

a

A violation of this Code may be prosecuted in the manner
provided in Chapter 1 of the Winter Park Municipa Code,
and shall be a Class Il violation. This provision is
supplemental to the provisions in Section 538.23, Florida
Statutes.

A violation of any of the provisions in Section 538.23
Florida Statutes, may be prosecuted in the manner provided
in that statute.

This Section entitled “Penalty” shall be codified at Section 78.4 in the
Municipal Code of Ordinances. This paragraph providing for the
placement of this Section in the Municipal Code shall not be included in
the Municipa Code.

Page 6 of 7



Second Draft 3/4/11

Section 2. Conflicts. All ordinances or parts of ordinances in conflict
herewith are hereby repealed.

Section 3. Severability. If any section, subsection, sentence, clause, phrase or
portion of this ordinance is for any reason held invalid or unconstitutional by any court of
competent jurisdiction, such portion shall be deemed a separate, distinct and independent
provision and such holding shall not affect the validity of the remaining portion or
portions hereof or hereto. A reference to a statute in this Ordinance shall also include
amendment to the statute.

Section 4. Cadification. It istheintention of the City Commission of the City
of Winter Park, Florida, and it is hereby ordained that the provisions of this Ordinance
approved by the electors shall become and be made a part of the Code of Ordinances of
the City of Winter Park, Florida; that the sections of this ordinance may be renumbered or
relettered to accomplish such intention; that the word “ordinance” may be changed to

“section”, “article” or other appropriate word.

Sections 1-23 and 1-24 of the Municipal Code of Ordinances shall be amended to
include a violation of Sections 78.1 through 78.4 (“Secondary Metals Recyclers’) as a
scheduled Class 111 violation.

Section 5. Reservation of Sections in the Municipal Code. After codification
of the sections provided for herein in Chapter 78 of the Municipa Code, Sections 78.5
through 78.25 shall continue to be reserved, Article | will be renamed “ Secondary Metals
Recyclers’, Article 11 will be renamed “In General” and will refer to and include those
sections that are till reserved following the adoption of this Ordinance, and Article Il
shall be renumbered to Article I11 for “Garage Sales’.

Section 6. Effective Date of Ordinance. This ordinance shall take effect
immediately upon itsfinal passage and adoption.

Passed and adopted this day of , 2011, by the
City Commission of the City of Winter Park, Florida.

Mayor Kenneth W. Bradley

ATTEST:

Cynthia S. Bonham, City Clerk
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Ah BROWN, GARGANESE, WEISS & ID’AGRESTA, P.A.

W ? Attorneys at Law

111 N. Orange Ave., Suite 2000

P.O. Box 2873

Qo Flockn 325022573 Bt ot ey
one =

Fax (407) 425-9596

ulbrown@orlandolaw.net

March 4, 2011

Randy Knight, City Manager via email & regular U.S. Mail
City of Winter Park

401 Park Avenue South

Winter Park, FL 3278¢

Re: Second Draft of Secondary Metals Recycling Ordinance

Dear Randy:

Enclosed please find a draft of an Ordinance regulating secondary metals recyclers.
I have been working on this with Art King. Please consider my proposed placement of this
in Chapter 78 (which deals with secondhand goods). There are process issues involved
with this that are beyond the mere criminal or regulatory enforcement issues, so | wanted
you to look at this.

We have modeled this after Maitland’s ordinance, but | agree with Detective Cowart
that the requirement for electronic reporting that is in Maitland’s ordinance probably
conflicts with the state law, because state law does not require electronic record keeping
or reporting.

| came across another Code issue while working on this. Section 1-7 states that a
violation of Code may result in imprisonment for a term not exceeding 4 months. See,
Section 1-7(c). This conflicts with the provision in Section 162.22, Florida Statutes, which
provides at most for a second degree misdemeanor. (Section 162.22, Florida Statutes
provides that the maximum term of imprisonment for violation of a municipal ordinance
shall not exceed 60 days; thus there is a conflict between Code Section 1-7 and Statute

Ft. Lauderdale (954) 670-1979 » Kissimmee (321) 402-0144 » Cocoa (866) 425-9566
Website: www.otlandolaw.net « Email: firm@orlandolaw.net '

TRIMERTS



March 4, 2011
Page 2

162.22). | recommend an Ordinance that amends this provision so that it is not in conflict
with state law. Let me know if you agree that we should amend Section 1-7(c).

Thank you for your attention to this matter.

z/iincereiygg

Usher L. Brown
ULB:tla

cc.  Deputy Chief Art King (w/encl.)
G:\Docs\City of Winter Park\Ordinances and Resolutions\Secondary Metal Recycling Ordinancellir knight with second draft of
ordinance.wpd )



Attorneys at Law

AWBV BROWN, GARGANESE, WEISS & D’AGRESTA, P.A.

111 N. Orange Ave., Suite 2000

P.O. Box 2873

Ol 32812.257 S Gt O e e
one =

Fax (407) 425-9596 .
ulbrowni@orlandolaw.net

March 4, 2011

Art King, Deputy Chief of Police via email & regular U.S. Mail
City of Winter Park

500 N. Virginia Ave.

Winter Park, FL 32789

Re: Secondary Metals Recycling
Dear Deputy Chief:

Enclosed please find the second draft of the Ordinance. This draft takes into
account suggestions made by Detective Cowart and other enhancements/improvements
that | have made.

This draft provides that a violation may be handled as a Class Il Code violation,
including prosecution as a second degree misdemeanor pursuant to Section 162.22,
Florida Statutes. And, the Ordinance is supplemental to Section 538.23, and a violator
may be criminally prosecuted as allowed by that statute.

In my opinion, an appropriate place to codify this section in the Code of Ordinances
is in Chapter 78. That chapter already deals with “Secondhand Goods”. The Ordinance
also refers to Chapter 1, and violations are scheduled in Sections 1-23 and 1-24.

To the extent | did not accept or act on certain of Detective Cowart’'s comments, it
is because | found that the specific provision he questioned was not preempted by state
law, or in conflict with state law. The Florida Supreme Court just last year stated that
preemption is disfavored and must be expressly provided. The only express provision for
preemption is with respect to the “hold notice”, in Section 538.21(4). That preemption is
limited to that section concerning the hold notice and hold procedures.
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In the same 2010 Supreme Court case, the Court held that implied preemption is
extremely disfavored, and a local regulation conflicts with a state law only if the
performance of one necessarily violates the other.

In summary, applying these principles of law, the provisions noted by Detective
Cowart that | did not respond to in this draft are a result of my conclusion that the local
regulation as worded is lawfully supplemental to the state law, is not in conflict with state
law and is not expressly or implicitly preempted by state law.

Detective Cowart did make a very good catch, however. You will recall that we have
modeled this Ordinance after the City of Maitland’s ordinance. The City of Maitland added
a section that requires electronic record keeping and electronic submission of data. The
state law provides that a dealer may satisfy the law through electronic means, but
electronic record keeping is not required. Therefore, | agree with Detective Cowart that the
section requiring electronic record keeping and electronic reporting is in conflict with state
law because a dealer could avail himself of his legal rights to not maintain electronic
records under state law, but that would violate the local Ordinance.

Detective Cowart suggests enhancing the hold requirements to mirror pawn shop
regulation. However, under the same reasoning outlined above, | believe that any form of
hold notice or hold procedures deviating from Section 538.21 would violate the express
preemption stated in that statute. | realize that dealers of other items (such as pawn
shops) may comply with other and stricter procedures, but we cannot impose those with
respect to this category of business because of the express preemption in the metal
recyclers’ statutes.

Please process this or schedule some time to speak with me if there are any further
questions or concerns.

Sincerely,

N2~

Usher L. Brown
ULB:tla
Enclosure
cc.  Randy Knight, City Manager (w/encl.)
Mayor Kenneth Bradley (w/encl.)

Police Chief Brett Railey (w/encl.)
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